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[. INTRODUCTION

The increased number of parents moving from state to state and internationally has caused an
increase in the number of interstate custody and visitation disputes. The Uniform Child Custody
Jurisdiction Enforcement Act (“UCCJEA”") was enacted in lllinois on July 8, 2003, and took effect
on January 1, 2004." It was promulgated to end custody jurisdictional disputes between states, to
promote cooperation between states in determining custody issues, and to enhance the ability of
states to enforce custody orders expeditiously.?

This article outlines the history, purpose, and application of three uniform and federal acts
governing interstate custody disputes: the Uniform Child Custody Jurisdiction Act (“UCCJA"), the
Parental Kidnapping Prevention Act (“PKPA”),® and the UCCJEA. It also discusses changes to
lllinois law resulting from the enactment of the UCCJEA, focusing on differences between the
former UCCJA and the newly enacted UCCJEA in lllinois.

[I. HISTORY OF THE UNIFORM AND FEDERAL ACTS
GOVERNING INTERSTATE CUSTODY DISPUTES

Three laws govern interstate jurisdictional disputes in the context of custody and visitation orders:
the Uniform Child Custody Jurisdiction Act (“UCCJA"), the Parental Kidnapping Prevention Act
(“PKPA"), and the Uniform Child Custody Jurisdiction Enforcement Act (“UCCJEA”).

A. UCCJA
The Uniform Child Custody Jurisdiction Act ("UCCJA") is a model act approved in 1968 by the

National Conference of Commissioners on Uniform State Laws, whose function it is to develop
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uniform acts and attempt to secure their voluntary enactment by each state government in order
to promote uniformity in laws and cooperation between states.* The UCCJA was developed to
deal with the increasing number of interstate child custody arrangements and jurisdictional
disputes that arise in the child custody and visitation context. lllinois enacted its adaptation of the
UCCJA in 1979° with essentially no substantive changes from the uniform law.® Some of the
principal purposes of the UCCJA are to avoid jurisdictional competition and conflict between
states, to protect the child’s best interest, and to discourage forum shopping.” The UCCJA
involves a two-step process described below in which the court must first determine whether it
has jurisdiction to make a child custody determination® by initial or modification judgment and

then, if it does, the court must determine whether it should decline to exercise jurisdiction.

The first question as to jurisdiction involves an analysis of the facts under Section 4 of the lllinois
UCCJA, which provides the court has jurisdiction if: (1) lllinois is the home state of the child at the
time the proceeding commenced or had been the home state within six months before
commencement of the proceeding and the child is absent from lllinois but a parent or person
acting as a parent continues to live in lllinois; (2) it is in the best interest of the child that an lllinois
court assume jurisdiction; (3) the child is physically present in lllinois and has been abandoned or
it is necessary in an emergency to protect the child; and (4) it appears no other state would have
jurisdiction or has declined to exercise jurisdiction and it is in the child’s best interest for lllinois to
assume jurisdiction.® While a child’s physical presence in lllinois is desirable, it is not a
prerequisite for jurisdiction.’® Once the jurisdiction of a court attaches, it continues until all issues
of fact and law are decided and the mere movement of a party or the child cannot automatically

divest jurisdiction.™

The second question assumes jurisdiction and considers whether under the circumstances of the
case the court should decline to exercise jurisdiction. This inquiry involves an analysis of the
facts under Sections 7 and 8 of the UCCJA."* Section 7 of the UCCJA proscribes the courts of
lllinois from exercising jurisdiction if, at the time the petition is filed, a custody proceeding
concerning the same child is pending in another state court exercising jurisdiction substantially in
accord with the UCCJA. This section requires the lllinois court to communicate with the other

state court so that the issues may be litigated in the more appropriate forum.

Under Section 8 of the UCCJA, an lllinois court may decline to exercise jurisdiction if it finds that it
is an inconvenient forum. The purpose of this section is to encourage judicial restraint in
exercising jurisdiction where another state appears to be in a better position to determine
custody. This analysis requires the lllinois court to consider the connections and evidence

concerning the child in the other state and whether its exercise of jurisdiction will contravene the
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purposes of the UCCJA. Like Section 7, Section 8 of the UCCJA also directs the lllinois court to
exchange information and communicate with the courts of other states to assure the most
appropriate state court is the one to exercise jurisdiction. Once a court in lllinois obtains
jurisdiction over a child, it retains jurisdiction unless it concedes jurisdiction to another state or
none of the parties, including the child, remain in lllinois.** The decision to decline jurisdiction in

favor of another state court is within the trial court’s discretion.™*

B. PKPA
In 1980, the federal government enacted the Parental Kidnapping Prevention Act (“PKPA”),*
which requires states to give full faith and credit to other states’ custody decrees if they are made
consistent with the PKPA.'® A decision is consistent with the PKPA if the state court had
jurisdiction under the PKPA’'s provisions, which are similar to the UCCJA’s jurisdictional

requirements.”’

The purpose of the PKPA is not only to prevent kidnapping, but it applies generally to situations of
¥ The PKPA was intended to remedy problems the UCCJA failed to

solve, including the issue of continuing jurisdiction and the potential for courts in two different

interstate custody disputes.

states to have concurrent jurisdiction. For example, under the UCCJA, an lllinois court has
jurisdiction to modify a child custody order of another court if lllinois was the home state of the
child or had been the home state within six months before the commencement of the action and a
parent continues to live in lllinois.™ This could lead to jurisdictional competition and conflict with

courts of the other state that continue to have jurisdiction over the child custody matter.

Under the PKPA, a state court may modify the custody decision of another state court only if the
second state court has jurisdiction and the first state no longer has jurisdiction.”® Thus, under the
PKPA, the foreign court’s right to modify its custody or visitation order is exclusive and lllinois
may not modify the order unless the foreign court no longer has jurisdiction or declines to
exercise jurisdiction. If a party believes that another state is a more appropriate forum to decide
an interstate custody or visitation dispute, that party may ask the court with exclusive continuing

jurisdiction to decline jurisdiction.?

Under the supremacy clause of the United States Constitution,? a federal law, such as the PKPA,
preempts a conflicting state law, such as lllinois’ UCCJA, and the state law is nullified to the
extent it conflicts with federal law.”® Because there is a conflict between the aforementioned
jurisdiction provisions relating to modification of a foreign decree under the lllinois UCCJA and the
PKPA, the PKPA preempts the provisions of the UCCJA that allow concurrent jurisdiction of more
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than one state.” This conflict of laws was part of the reason the National Conference of
Commissioners on Uniform State Laws adopted the UCCJEA in July of 1997. The UCCJEA has

been enacted in approximately thirty states and lllinois is one of the latest states to adopt it.

C. UCCJEA

1. Purpose of the UCCJEA
The Uniform Child Custody Jurisdiction and Enforcement Act (“UCCJEA”) was created in an effort
to clarify ambiguous provisions in the UCCJA and to rectify conflicting state interpretations of the
UCCJA and conflicts between the UCCJA and the PKPA. The lllinois legislature adopted its
version of the UCCJEA on July 8, 2003, which repeals and replaces the lllinois UCCJA.*® The
UCCJEA took effect in Illinois on January 1, 2004, and applies only to motions or other requests
for relief that are commenced on or after January 1, 2004.%° Motions or other requests for relief
filed before January 1, 2004, will continue to proceed within the framework of the UCCJA and the
PKPA.”

Essentially the UCCJEA clarifies inconsistent provisions and interpretations of the UCCJA and
PKPA, conforming the UCCJA to the PKPA with respect to home state priority and exclusive
continuing jurisdiction to modify a custody or visitation order. The UCCJEA makes compliance
with full faith and credit explicit®® and also creates new and modernized procedures to assist in
expedited interstate enforcement of custody and visitation orders, including a remedy for civil
enforcement by prosecutors and law enforcement officials.” The UCCJEA further incorporates
protections for victims of domestic violence in accord with the federal Violence Against Women
Act (“VAWA")* and is intended to follow the Hague Convention,** which focuses on expedience

in resolution of international child custody conflicts.

2. Four Articles of the UCCJEA
The UCCJEA is broken down into four articles. Article 1, titled “Definitions,” contains more
definitions than the UCCJA does, and the definitions are clearer than those set forth in the
UCCJA. Article 1 provides that questions of jurisdiction in interstate custody cases must be given
priority on the court’s calendar and handled expeditiously.32 It sets up detailed procedures for
communications between courts, gives parties the opportunity to participate in the
communications between courts, requires a record of inter-court communications, and provides
for the taking of evidence in another state and use of modern communications technology, such
as depositions and testimony by telephone, audiovisual means, or other electronic means.*
Article 1 further provides that lllinois does not have general personal jurisdiction over a party

solely by reason of that party appearing in a UCCJEA proceeding.>
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Article 2 deals with jurisdiction and the notice requirements of the UCCJEA. The jurisdiction
provisions for initial and modification of a child custody determination is discussed in detail below
in part 1I(C)(3) of this paper and is the heart of the UCCJEA. As with all jurisdiction laws, the
UCCJEA must satisfy due process concerns, such as personal and subject matter jurisdiction and
the procedural protections of notice and the opportunity to be heard. A review of cases and
commentary under the UCCJA and the UCCJEA reach the conclusion that personal jurisdiction
based on minimum contacts is not required and that the “status” exception to the minimum
contacts rule of International Shoe*applies to interstate child custody cases.*®* The UCCJEA
contains more general notice provisions than the UCCJA®" and refers and defers to local civil

procedure law in determining who is entitled to notice.*

Article 3 of the UCCJEA sets forth the enforcement provisions for interstate custody and visitation
orders. These provisions are much more creative and effective enforcement procedures than
those provided for in the UCCJA. For example, under the UCCJEA, state courts shall treat a
foreign country as if it were a state for purposes of jurisdiction and enforcement.** The UCCJEA
has a more simplified procedure by which to register a custody determination in another state and
gets rid of the registry that few people used under the UCCJA.*° It also contains provisions for
temporary visitation to make up for lost visitation,** provides for the issuance of warrants to take
physical custody of a child who is imminently likely to suffer serious physical harm or be removed
from the state,** and provides for the state’s attorney and other government officials to take lawful

action to locate a child, obtain the child’s safe return, and enforce a child custody order.*’

Article 4 is titled “Miscellaneous Provisions.” It contains a severability clause™ and transitional
provision,*®> and provides that, in addition to repealing the UCCJA,* the UCCJEA amends the
lllinois Marriage and Dissolution of Marriage Act, the Criminal Code and Criminal Code of
Procedure, the Public Aid Code, the lllinois Domestic Violence Act, and the Intergovernmental

Missing Child Recovery Act to bring them into compliance and provide for consistency.*’

3. Multi-Step Process to Determine Jurisdiction Under the UCCJEA
Article 2 of the lllinois UCCJEA provides the jurisdictional framework for deciding whether a court
has jurisdiction to make an initial or modification child custody determination. The multi-step
process a court must follow in interstate custody disputes in determining whether it has
jurisdiction and whether it should exercise jurisdiction under the UCCJEA is similar to the two-
step process described above under the UCCJA. The biggest difference is that the UCCJEA, like
the PKPA but unlike the UCCJA, prioritizes home state jurisdiction, requiring that a court in a non-
home state defer to a home state’s right to make an initial custody determination, and providing

for exclusive continuing jurisdiction to modify a custody order once a home state has made a
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custody determination. The drafters of the UCCJEA made every effort to construct the statute so

that there is only one qualifying home state.*®

The UCCJEA eliminates the UCCJA's best-interest-of-the-child criteria for assuming jurisdiction
when the forum is not located in the child’s home state. The best-interest criteria tended to create
confusion between the jurisdiction and substantive issues in making a custody determination
under the UCCJA. Because the language was unnecessary, it was removed from the UCCJEA.

Under the lllinois UCCJEA, a court must first determine whether it has home state jurisdiction.
Home state is defined as the state in which a child lived with a parent or a person acting as a
parent for at least six consecutive months immediately before the commencement of a child-
custody proceeding.”® A period of temporary absence is part of the period,* thereby protecting

victims of domestic violence who temporarily flee the state.

If the court has home state jurisdiction and makes a child custody determination,” it has
exclusive continuing jurisdiction until the child, the child’s parents, and the person acting as a
parent no longer reside in the state or the state determines that neither the child, the child's
parents, and any person acting as a parent do not have a significant connection with the state
and the state no longer has substantial evidence concerning the child's care, protection, training,
and personal relationships.®>  Thus, if lllinois is the state to render the original decree, it will
retain exclusive continuing jurisdiction even if the child acquires a new home state, so long as the
general requirements of the substantial-connection jurisdictional provisions are met.>® However,
lllinois will lose its exclusive continuing jurisdiction under the UCCJEA if the relationship between
the child and the person remaining in lllinois becomes so extenuated that a court can no longer
find significant connections and substantial evidence concerning the child. This process is

consistent with the continuing jurisdiction requirements of the PKPA.>*

In addition, even if lllinois has exclusive continuing jurisdiction, it may decline to exercise its
jurisdiction if it determines that it is an inconvenient forum and another state is a more appropriate
forum for the action. In making the determination of inconvenient forum, the court shall consider
all relevant factors, including but not limited to whether domestic violence has occurred and is
likely to continue in the future and which state could best protect the parties and the child;>® the
length of time the child has resided outside the state; distances between courts; and financial

circumstances of the parties.*

The UCCJEA also provides that a court shall decline to exercise
jurisdiction if jurisdiction is invoked because of a person’s unjustifiable conduct or “unclean
hands.”™’ This provision seeks to ensure that parents who abduct, hide, restrain, or retain their

children will not receive a jurisdictional advantage for their unjustifiable conduct.
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The UCCJEA retains the UCCJA concept of jurisdiction by necessity.*® This default jurisdiction

only occurs if no other state has jurisdiction under the other jurisdiction provisions of the act.

The UCCJEA further addresses temporary emergency jurisdiction;>® the UCCJA does not. It
defines the temporary nature of emergency jurisdiction and extends to situations where there
must be protection for the child or the child’s sibling or parent from mistreatment or abuse.® If
lllinois issues an emergency order where there is a previous child-custody determination that is
entitted to be enforced or a child-custody proceeding has been commenced in a court of
another state, the order must specify a time period for obtaining an order from the other state
and lllinois shall immediately communicate with the other court.* However, if lllinois becomes the
home state and no custody proceeding is commenced in another state that has UCCJEA
jurisdiction, lllinois’ temporary emergency jurisdiction will become continuing jurisdiction and the

order will become permanent.®
lll. MOVING FROM UCCJA TO UCCJEA

The former UCCJA created the possibility of concurrent jurisdiction, giving preference to the
home state of the child and also employing the best-interest-of-the-child criteria in determining
jurisdiction. The PKPA eliminated the chance for concurrent jurisdiction and resolved the potential
conflict by focusing on home state jurisdiction and providing for exclusive continuing jurisdiction.®®
lllinois courts have held that the PKPA preempts the UCCJA and, therefore, a child’'s home state
has exclusive jurisdiction in child custody cases.*® The UCCJEA, which replaced the UCCJA,
makes compliance with full faith and credit more explicit;65 it is consistent with the PKPA and
grants continuing exclusive jurisdiction to the home state.®® The UCCJEA also eliminates the
best-interest-of-the-child criteria for assuming jurisdiction, which existed under the UCCJA and

created confusion and jurisdictional conflicts among state courts.

A. Making Improvements To The UCCJA and Creating New Provisions
A major improvement in moving from the UCCJA to the UCCJEA in lllinois is the more extensive
and uniform enforcement powers afforded under the UCCJEA,® which seek to expedite the
speedy enforcement of custody orders. New enforcement mechanisms under the UCCJEA
include: the issuance of a temporary order enforcing a visitation order or providing for makeup
visitation;*® the registration of an out-of-state child custody determination, which is a simpler and
more effective procedure than the registry established by the UCCJA;*® the immediate
communication between states where there are simultaneous proceedings’® and the expedited
enforcement of a child custody determination;”* the issuance of a warrant to take physical

custody of the child pending final relief;"? assessing the cost of litigation to the losing party by
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awarding attorney fees and costs to the prevailing party;”® and directing public officials, including
the state’s attorney and law enforcement officers, to enforce custody determinations.” The
authorization of prosecutors and law enforcement officers to play a role in the civil enforcement of

child custody and visitation orders is modeled after a unique and innovative California law."

In addition to creating new enforcement mechanisms, the lllinois UCCJEA includes other
provisions with no counterpart in the UCCJA. Some of the most significant new provisions
include: the provision that a party is not subject to personal jurisdiction in lllinois for another
proceeding or purpose solely by reason of participating in an UCCJEA proceeding; the concept of
exclusive continuing jurisdiction; and the creation of temporary emergency jurisdiction where a
child is present in lllinois and has been abandoned or it is necessary in an emergency to protect
the child because he or she or the child’'s sibling or parent is subjected to or threatened with
mistreatment or abuse. The UCCJEA also creates an express provision by which a court must
decline jurisdiction if the court has jurisdiction by reason of a person’s unjustifiable conduct, such

as, kidnapping or sequestration of the child.

B. Coverage and Communication Between Courts Under the UCCJEA
The UCCJEA contains more definitions than the UCCJA,® and defines “person” broadly enough
to include DCFS as a person who may be ordered to appear in court with or without the child
even when they are not a party.”” It also expressly governs divorce, separation, paternity,
guardianship, termination of parental rights, and other types of proceedings,’® and its application
is broader than the UCCJA. For instance, the UCCJEA expressly deals with Indian tribes and
allows a state court to enforce an order for the return of a child made under the Hague

Convention.”

The UCCJEA also adopts more liberal and general notice provisions than the UCCJA and allows
for notice by publication. It explicitly allows the admission of out-of-state evidence and the taking
of evidence by telephone, audiovisual means, or other electronic means,®® which was not
previously permitted under the UCCJA. The UCCJEA further allows communications between
courts and permits the parties to participate in them.®* Moreover, if there are inter-court
communications, the UCCJEA mandates that a record be made of them.®

C. Pointers For Drafting A Petition Or Affidavit
The UCCJEA essentially mirrors the UCCJA with respect to information that must be submitted
to a court in a pleading or affidavit in interstate custody proceedings.?® The first pleading or
attached affidavit pertaining to the custody proceeding must contain the following information

attested to under oath: the child's present address or whereabouts; the places where the child
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has lived during the last five years; and the names and present addresses of the persons with
whom the child has lived during that period.®*

The pleading or affidavit must also state whether the party: (1) has participated in any capacity in
any other proceeding concerning the custody of or visitation with the child and, if so, identify the
court, the case number, and the date of the child-custody determination, if any; (2) knows of any
proceeding that could affect the current proceeding, including proceedings for enforcement and
proceedings relating to domestic violence, protective orders, termination of parental rights, and
adoptions and, if so, identify the court, the case number, and the nature of the proceeding; and
(3) knows the names and addresses of any person not a party to the proceeding who has
physical custody of the child or claims rights of legal custody or physical custody of, or

visitation with, the child and, if so, the names and addresses of those persons.®

Finally, each party has a continuing duty to inform the court of any proceeding in lllinois or any
other state that could affect the current proceeding.86 If a party does not provide the information

required, as set forth above, the court may stay the proceeding until the information is furnished.?’
IV. CONCLUSION

After nearly 25 years of using the UCCJA, the lllinois legislature has repealed and replaced it with
the UCCJEA in an effort to accomplish three important goals: to end custody jurisdictional
disputes between states; to promote cooperation between states in determining custody issues;
and to enhance the ability of states to enforce custody orders expeditiously. The UCCJEA took
effect in lllinois on January 1, 2004, and applies only to motions or other requests for relief that

are commenced on or after January 1, 2004.

The lllinois UCCJEA expressly provides that full faith and credit be given to out-of-state custody
determinations,®® rectifying the jurisdictional conflict between the former lllinois UCCJA and the
federal PKPA. Essentially the UCCJEA conforms the UCCJA to the PKPA with respect to home
state priority and exclusive continuing jurisdiction to modify a custody or visitation order.
Importantly, it creates new uniform and modernized procedures to expedite interstate
enforcement of custody and visitation orders, including a remedy for civil enforcement by

prosecutors and law enforcement officials, which did not exist before in Illinois under the UCCJA.
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