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I. Introduction

Technological advancements not only contribute greatly to society, but
also enable the significant erosion of individuals’ privacy. Both courts and
lawmakers frequently wrestle with issues regarding what types of protec-
tions the legal system should provide in order to safeguard privacy.1

The enactment of the Wiretap Act of 1968 represents a critical congres-
sional response to the need to protect individuals’ privacy in the face of
rapidly advancing technology.2 The Wiretap Act protects against “inter-
ceptions of oral and wire communications,”3 such as covertly recorded
telephone conversations. Today, all states except for Vermont, have also
enacted their own wiretap statutes, many of which are more restrictive than
the federal statute.4

in order to effectuate their purpose of protecting privacy, the Wiretap
Act and its state counterparts contain a harsh exclusionary rule, in addi-
tion to criminal and civil penalties, for their violation.5 The exclusionary
rule bars recordings obtained in violation of the wiretap statutes from
being admitted as substantive evidence in any legal proceeding.6
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7. Compare In re marriage of Karonis, 693 N.E.2d 1282 (ill. App. Ct. 1998), with lewton
v. divingnzzo, 772 F. supp. 2d 1046, 1051 (d. Neb. 2011) (court excluding recordings from
custody case where the mother covertly recorded the father by using a recording device in the
child’s teddy bear). The father then sued under state and federal wiretap statutes, and the court
stated that the mother had no justifiable reason for distributing recordings to the GAl and other
child experts in the child custody case before the judge ruled on the admissibility of such record-
ings. Id. at 1058. Accordingly, the court held the defendants liable for violating the Federal
Wiretap Act. Id. at 1059.

8. See, e.g., In re marriage of Wycoff, 639 N.E.2d 897, 904 (ill. App. Ct. 1994) (holding
that the “GAl is the ‘eyes and ears’ of the court”); Clark v. Alexander, 953 P.2d 145, 152 (Wyo.
1998); Collins v. Tabet, 806 P.2d 40, 44 (N.m. 1991).

9. 693 N.E.2d 1282 (ill. App. Ct. 1998).
10. Id. at 1284.
11. Id. at 1285.
12. Id.
13. Id. at 1283–84.
14. Id. at 1285.
15. Id. at 1286.

despite the importance of the exclusionary rule for enforcing state and
federal wiretap statutes, parties to child custody cases have found a loop-
hole that enables illegally obtained wiretap evidence to be considered in
child custody determinations. some judges have permitted guardians ad
litem (GAls) to review and rely on illegally obtained wiretap evidence in
making child custody recommendations to the court.7 GAls serve as the
court’s witness with an expertise in child custody.8 Permitting GAls to
review and rely on illegally obtained wiretap evidence, however, effec-
tively creates a loophole that allows the court to rely on otherwise inad-
missible evidence through the recommendation of its expert witness.

in In re Marriage of Karonis,9 a highly contentious custody battle, the
trial court appointed two GAls to help determine the custody arrange-
ment for the parties’ three children, which would serve their best inter-
ests.10 Prior to trial, the father sought to bar the use of recordings the
mother made of telephone conversations between the father and the par-
ties’ children because they were obtained in violation of the illinois eaves-
dropping statute.11 The trial court barred all information on the tapes from
being used as evidence at trial, but permitted the GAls to listen to the
tapes.12 Ultimately, the trial court awarded the mother sole custody of the
parties’ three children.13

on appeal, the father alleged that, while the recordings were barred
from being used as evidence at trial, he suffered prejudice because the trial
court improperly permitted the GAls to rely on the tapes in making their
child custody recommendations.14 The appellate court affirmed the trial
court’s custody determination, reasoning that GAls must be permitted to
consider even inadmissible evidence, including the recordings at issue, in
order to determine the children’s best interests.15
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18. Allan H. Zerman & Cary J. mogerman, Wiretapping and Divorce: A Survey and
Analysis of the Federal and State Laws Relating to Electronic Eavesdropping and Their

The court noted that it is the GAl’s duty to make child custody rec-
ommendations to the court based on what the GAl determines to be in the
children’s best interests.16 Permitting GAls to rely on illegally obtained
wiretap evidence, however, creates a perverse incentive for parents in
vicious custody battles to violate the statutes. New technology, such as
smartphones, now enables a parent to easily obtain recordings of the other
parent in order to gain an advantage in child custody litigation. Yet, this
incentive to violate the statutes is precisely what the statutes’ harsh exclu-
sionary rules were designed to prevent. Permitting GAls to review and
rely on such illegally obtained recordings essentially allows inadmissible
evidence in through the back door. Ultimately, this practice raises the
question of whether the final child custody determination truly serves the
children’s best interests.

This article argues that GAls should not be permitted to review and rely
on recordings obtained in violation of either state or federal wiretap
statutes. Part ii provides an overview of federal and state wiretap statutes
as a backdrop to this discussion. Part iii discusses the role of GAls in child
custody proceedings. Part iV advances the following three reasons why
GAls should not be permitted to rely on evidence that violates state or fed-
eral wiretap statutes in making child custody recommendations to the
court: (1) limits on expert witness’s ability to rely on inadmissible evidence
should bar GAls, as the court’s expert witness, from relying on illegally
obtained wiretap evidence; (2) permitting GAls to rely on inadmissible
wiretap evidence exacerbates the concerns with conflicts in the GAl’s
role; and (3) permitting GAls to rely on inadmissible wiretap evidence
frustrates the purpose of the wiretap statutes.

II. Overview of Federal and State Wiretap Statutes

in order to understand the implications involved when courts allow
GAls to rely on covertly recorded communications, it is important to first
understand the structure of the federal and state wiretap statutes which
regulate such communications. While there is a circuit split as to whether
the federal Wiretap Act applies in domestic cases, such as child custody
cases,17 “nearly 80% of reported wiretapping matters involve wiretaps
within the family context.”18
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Application in Matrimonial Cases, 12 J. Am. ACAd. mATRimoNiAl lAW. 227, 228 (1994) (cit-
ing NATioNAl CommissioN FoR THE REViEW oF FEdERAl ANd sTATE lAWs RElATiNG To

WiRETAPPiNG ANd ElECTRoNiC sURVEillANCE, ElECTRoNiC sURVEillANCE 160 (1976)).
19. 18 U.s.C. §§ 2510–2522 (2012).
20. Gelbard v. United states, 408 U.s. 41, 48 (1972) (citing the senate committee report

that accompanied Title iii).
21. 277 U.s. 438 (1928); Richard C. Turkington, Protection for Invasions of

Conversational and Communication Privacy by Electronic Surveillance in Family, Marriage,
and Domestic Disputes Under Federal and State Wiretap and Stored Communications Acts and
the Common Law Privacy Intrusion Tort, 82 NEB. l. REV. 693, 701 (2004).

22. 277 U.s. at 469.
23. Turkington, supra note 21, at 701.
24. Katz v. United states, 389 U.s. 347 (1967).
25. Id.
26. Turkington, supra note 21, at 701–02.
27. United states v. Giordano, 416 U.s. 505, 515 (1974).
28. Turkington, supra note 21, at 703.

A. The Federal Wiretap Act

The federal statute regulating electronic surveillance of communica-
tions, commonly referred to as the “Wiretap Act,” is found in Title i of the
Electronic Communications Privacy Act (ECPA) of 1986.19 The ECPA of
1986 amended the original Wiretap Act found in Title iii of the omnibus
Crime Control and safe street Acts of 1968.

1. THE HisToRY oF THE WiRETAP ACT

The Wiretap Act of 1968 was Congress’s response to changing concep-
tions of privacy in the face of advancing technology.20 in 1934, Congress
enacted the Federal Communications Act (FCA) as a response to the
United states supreme Court’s decision in Olmstead v. United States.21 in
Olmstead, the Court upheld the constitutionality of a government wiretap
under the Fourth Amendment to the United states Constitution.22 The FCA
protected individuals’ privacy by prohibiting interceptions of communica-
tions, such as the government wiretap in Olmstead.23 in 1967, with its sem-
inal decision in Katz v. United States,24 the Court expanded its notion of
privacy under the Fourth Amendment to protect individuals’ reasonable
privacy expectations where new technology in the form of an eavesdrop-
ping device threatened to erode that privacy interest.25

The expansive notion of privacy, together with the limitations of the
FCA, led Congress to enact the Wiretap Act of 1968.26 The purpose of the
Wiretap Act was “to prohibit, on the pain of criminal and civil penalties,
all interceptions of oral and wire communications, except those specifi-
cally provided for in the Act.”27 Congress amended the Wiretap Act in
1986 to account for the rapid technological advancements that had
occurred since passage of the original Wiretap Act in 1968.28
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29. 18 U.s.C. § 2511(1)(a) (2012).
30. Id. § 2510(4).
31. Turkington, supra note 21, at 705.
32. See, e.g., United states v. Falls, 34 F.3d 674, 679–80 (8th Cir. 1994); United states v.

Torres, 751 F.2d 875, 885–86 (7th Cir. 1984); state v. o’Brien, 774 A.2d 89, 96–97 (R.i. 2001).
33. 18 U.s.C. §§ 2701–11.
34. See Konop v. Hawaiian Airlines, inc., 236 F.3d 1035 (9th Cir. 2001), withdrawn by 262

F.3d 972 (9th Cir. 2001); steve Jackson Games, inc. v. U. s. secret serv., 36 F.3d 457 (5th Cir.
1994).

35. 18 U.s.C. § 2511(1)(a).
36. Id. § 2510(2).
37. Id. § 2511(1).
38. Citron v. Citron, 722 F.2d 14, 16 (2d Cir. 1983) (internal citations omitted); see Heggy

v. Heggy, 944 F.2d 1537, 1542 (10th Cir. 1991); Kratz v. Kratz, 477 F. supp. 463, 478–79 (E.d.
Pa. 1979).

2. CommUNiCATioNs REGUlATEd BY THE WiRETAP ACT

The Wiretap Act regulates interceptions of “wire, oral, or electronic
communication.”29 Primarily, the Wiretap Act only regulates “intercep-
tions” of communications, defined as “the aural or other acquisition of the
contents of any wire, electronic, or oral communication through the use of
any electronic, mechanical, or other device.”30 Accordingly, the Wiretap
Act only applies to audio recordings captured while the communication is
being transmitted. For example, the Wiretap Act applies when a person
records a telephone conversation.31 it likewise applies when a person cap-
tures a conversation on video that includes audio, as opposed to video
recordings that solely record images without audio, such as closed-circuit
video cameras.32

Additionally, the Wiretap Act only applies when the audio recording
is captured while the communication is being transmitted. once the trans-
mission is complete, the recording is governed by the stored
Communications Act.33 Hence, covertly obtaining copies of e-mails, once
stored, is regulated by the stored Communications Act, not the Wiretap
Act.34

The Wiretap Act only regulates interceptions of “wire, oral, or elec-
tronic communication.”35 The Wiretap Act defines “oral communication”
as “any oral communication uttered by a person exhibiting an expectation
that such communication is not subject to interception under circum-
stances justifying such expectation.”36

Finally, the Wiretap Act’s reach is limited to the regulation of “inten-
tional” interceptions.37 A person who acts negligently does not violate the
Wiretap Act. Courts have found that the requirement that the act be “inten-
tional” is satisfied when a person intercepts a communication “without
justifiable excuse[,] stubbornly, obstinately, perversely . . . without ground
for believing it was lawful . . . [or with] careless disregard whether or not
one [had] the right to act.”38
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39. APPlE, iPHoNE, http://www.apple.com/iphone/features/ (last visited Apr. 6, 2013).
40. sKYPE, http://www.skype.com/en/features/video-chat/ (last visited Apr. 6, 2013).
41. GooGlE VoiCE, http://www.google.com/googlevoice/about.html (last visited Apr. 6,

2013).
42. Elisabeth Bach-Van Horn, Virtual Visitation: Are Webcams Being Used as an Excuse

to Allow Relocation?, 21 J. Am. ACAd. mATRimoNiAl lAW. 171, 172 (2008).
43. 18 U.s.C. § 2511(1)(a) (2012).
44. Id. § 2511(1)(c), (d).

As technology continues to advance, the application of the Wiretap Act
to new forms of communication will need to be examined. For example,
new technology relevant to child custody litigation includes real-time
video chats, such as the FaceTime39 application for iPads and iPhones,
skype video calls,40 and Google Voice.41 Visitation between children and
their parents more frequently includes virtual visitation, which “refers to
the use of e-mail, instant messaging, webcams, and other internet tools to
provide regular contact between a noncustodial parent and his or her
child.”42 By increasing access to and use of communication tools within
the family context, this new technology increases the likelihood that par-
ties to a vicious custody battle will covertly record such conversations to
use as ammunition against the other party in court. Real-time recordings
of the audio portions of video chats while they are in progress, as opposed
to a copy of the video stored on a computer, are regulated under the
Wiretap Act. Consequently, courts are likely to deal with issues regarding
the admissibility of such recordings on an increasingly frequent basis.

3. PENAlTiEs FoR ViolATiNG THE WiRETAP ACT

A person, whether or not a government actor, may violate the Wiretap
Act through a number of different actions. This section discusses only
those actions pertinent to the present subject and does not represent an
exclusive list of actions that violate the Wiretap Act.

Primarily, a person violates the Wiretap Act by intercepting communi-
cations governed by the Act.43 Even if individuals do not intercept com-
munications themselves, they still violate the Wiretap Act by intentionally
disclosing such interceptions to others or using the contents of an inter-
ception when they “kn[ew] or ha[d] reason to know” that such interception
violated the Wiretap Act.44 Accordingly, individuals who attempt to sub-
mit recordings into evidence in court that were obtained in violation of the
Wiretap Act still violate the Act regardless of whether they intercepted the
communications themselves or engaged others to act on their behalf.
A party cannot evade the reach of the Wiretap Act by engaging another
person, such as a private investigator, to covertly intercept communica-
tions on that party’s behalf.

A person escapes liability under the Wiretap Act, however, where one
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45. Id. § 2511(2)(d).
46. Id.
47. Id. § 2511(4)(a).
48. 18 U.s.C. § 2520(b).
49. 18 U.s.C. § 2515.
50. Id.
51. See s. REP. No. 1097 (1968), reprinted in 1968 U.s.C.C.A.N. 2112, 2156 (stating that

“[c]riminal penalties have their part to play. But other remedies must be afforded the victim of
an unlawful invasion of privacy. Provision must be made for civil recourse for dangers. The per-
petrator must be denied the fruits of his unlawful action in civil and criminal proceedings”).

52. NATioNAl CoNFERENCE oF sTATE lEGislATUREs, supra note 4.
53. “Generally speaking . . . states are free to superimpose more rigorous requirements upon

party to the communication consented to the interception.45 The federal
Wiretap Act is a one-party consent statute. As long as the person inter-
cepting the communication is a party to the communication, the consent
requirement is met and the person is not liable under the Wiretap Act.46

The Wiretap Act imposes criminal, civil, and evidentiary penalties.
subject to exceptions, “whoever violates subsection (1) . . . shall be fined
under this title or imprisoned not more than five years, or both.”47

specifically, the Wiretap Act provides for civil remedies, which include
compensatory damages, punitive damages, equitable or declaratory relief,
and reasonable attorney’s fees and litigation costs.48

Critically, the Wiretap Act also includes an expansive exclusionary
rule. The rule prohibits the introduction into evidence of interceptions
obtained in violation of the Wiretap Act in any proceeding, whether crim-
inal or civil.49 The Act’s exclusionary rule states as follows:

Whenever any wire or oral communication has been intercepted, no part of the
contents of such communication and no evidence derived therefrom may be
received in evidence in any trial, hearing, or other proceeding in or before any
court, grand jury, department, officer, agency, regulatory body, legislative com-
mittee, or other authority of the United states, a state, or a political subdivision
thereof if the disclosure of that information would be in violation of this chapter.50

The vast penalties imposed for the violation of the Wiretap Act reflect
the importance Congress placed on protecting individuals’ privacy in the
face of rapidly advancing technology.51 Accordingly, the many penalties,
including the exclusionary rule, are intended to be strictly enforced to give
effect to the purpose of the Wiretap Act.

B. State Wiretap Statutes

in addition to the federal Wiretap Act, all states, except for Vermont,
have enacted their own wiretap statutes.52 While some state statutes mir-
ror the federal Wiretap Act, other states’ statutes are more restrictive. No
state statute is less restrictive than the federal Wiretap Act.53
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those mandated by the Congress, but not to water down federally-devised safeguards.” United
states v. mora, 821 F.2d 860, 863 n. 3 (1st Cir. 1987) (internal citations omitted).

54. CAl. PENAl CodE § 632 (West 2013); CoNN. GEN. sTAT. § 53a-189 (West 2013); FlA.
sTAT. ANN. 934.03 (West 2013); 720 ill. ComP. sTAT. 5/14-2 (West 2013); md. CodE ANN.,
CTs. & JUd. PRoC. § 10-402 (West 2013); mAss. GEN. lAWs ch. 272, § 99(c)(1) (West 2013);
miCH. ComP. lAWs § 750.539c (West 2013); moNT. CodE ANN. § 45-8-213 (West 2013); N.H.
REV. sTAT. ANN. § 570-A:2 (West 2013); 18 PA. CoNs. sTAT. ANN. § 5703 (West 2013); WAsH.
REV. CodE § 9.73.030 (West 2013).

55. See generally lane v. Allstate ins. Co., 969 P.2d 938 (Nev. 1998).
56. CAl. PENAl CodE § 632(d) (West 2013); FlA. sTAT. ANN. § 934.06 (West 2013); 720 ill.

ComP. sTAT. § 5/14-5 (West 2013); md. CodE ANN., CTs. & JUd. PRoC. § 10-405 (West 2013);
mAss. GEN. lAWs ch. 272, § 99 (West 2013); N.H. REV. sTAT. ANN. § 570-A:6 (West 2013);
18 PA. CoNs. sTAT. ANN. § 5721.1 (West 2013); WAsH. REV. CodE § 9.73.050 (West 2013).

57. lee Rainie, Two-Thirds of Young Adults and Those with Higher Income Are

Two-party consent statutes represent the most impactful way in which
many state wiretap statutes are more restrictive than the federal Wiretap
Act. Eleven states’ statutes include a two-party consent requirement.54

Additionally, the Nevada supreme Court held that its statute requires two-
party consent.55

Two-party consent statutes require the consent of all parties to a com-
munication to avoid liability under the statute. Therefore, while a person
who intercepts a communication does not violate the federal Wiretap Act,
if that person is a party to the communication, that person still violates a
state statute in a two-party consent state if the other parties to the com-
munication do not consent. Alternatively, where a person’s actions run
afoul of the federal Wiretap Act, they will violate a state statute as well.

C. Evidentiary Issues Implicated by Federal and State Wiretap Statutes

The above is an overview of the reach of the federal and state wiretap
statutes and the exclusionary rules imposed as a penalty for their violation.
Given the above, there are a number of evidentiary issues that arise in the
context of child custody litigation.

1. TWo-PARTY CoNsENT sTATUTEs

in two-party consent states, covert interceptions of communications
violate the state statute. The majority of statutes in two-party consent
states contain exclusionary rules like that in the federal Wiretap Act.56

Therefore, if a party to child custody litigation in a two-party consent state
covertly records the telephone conversation of his or her spouse, such a
recording is not admissible as substantive evidence in the child custody
proceeding. Video recordings with audio would likewise be inadmissible.

Recent advancements in technology make covert video recording easi-
er to obtain. smartphones, such as iPhones, are now owned by 45% of
adults in the United states57 and contain the ability to record video with
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Smartphone Owners, PEW REsEARCH CENTER’s iNTERNET & AmERiCAN liFE PRoJECT 2 (2012),
available at http://pewinternet.org/~/media/Files/Reports/2012/PiP_smartphones_sept12%
209%2010%2012.pdf.

58. iPHoNE, BUilT-iN APPs, http://www.apple.com/iphone/built-in-apps/ (last visited Apr. 6,
2013).

59. See Thompson v. dulaney, 838 F. supp. 1535, 1544 (d. Utah 1993).
60. dinger, supra note 17, at 968.

one touch of the screen.58 Hence, parents seeking an advantage in child
custody proceedings may use their smartphones to record video that cap-
tures the other party in a negative light. While such covert recordings may
seem like a tempting way to gain an advantage in court, parties in two-
party consent states cannot use such recordings to bolster their cases even
where they are a party to the communication. Where the recording con-
tains audio, it violates the state wiretap statute. As a result, the recording
is subject to the exclusionary rule, rendering it inadmissible in court.
Further, the party who covertly recorded the communication could be held
criminally or civilly liable under the state wiretap statute.

2. oNE-PARTY CoNsENT sTATUTEs ANd THE ViCARioUs CoNsENT doCTRiNE

Even under one-party consent statutes, including the federal Wiretap
Act and the majority of state wiretap statutes, a party’s covert recording
of a telephone conversation between his or her spouse and a third party
would be inadmissible in the child custody proceeding where no party to
the conversation consented to its recording. By contrast, if the person
recording the communication is a party to the telephone conversation, this
recording does not violate one-party consent statutes. Therefore, the appli-
cable state or federal wiretap statute would not serve to exclude such a
recording from being admitted into evidence at trial.

in one-party consent states, however, the vicarious consent doctrine
may enable a person to admit a recording into evidence even where the
person intercepting the communication is not a party to the communica-
tion. in the context of wiretap statutes, vicarious consent refers to the abil-
ity of parents to consent on behalf of their children to interceptions of
communications.59 The requirement to obtain the consent of one party to
the communication is satisfied since the parent can consent on behalf of
the child. Consequently, as one legal scholar summarized, “[t]he basic
premise of the doctrine of vicarious consent is that a parent can avoid lia-
bility for violations of the federal wiretap statute or its state law counter-
parts that might otherwise attach when he or she surreptitiously records a
minor child’s telephone conversations with a third party without gaining
prior consent from the child or the third party.”60

For example, in a one-party consent state, the vicarious consent doc-
trine allows a parent to record a telephone conversation between his or her
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61. 838 F. supp. 1535, 1544 (d. Utah 1993).
62. Id., at 1545, 1548.
63. See, e.g., Pollock v. Pollock, 154 F.3d 601, 610 (6th Cir. 1998) (adopting the vicarious

consent doctrine determined in Thompson as applied to older children); silas v. silas, 680 so.
2d 368, 371–72 (Ala. Civ. App. 1996) (upholding a father’s vicarious consent on behalf of his
child to recording telephone conversations with the child’s mother where he “had a good faith
basis that was objectively reasonable for believing that the minor child was being abused,
threatened, or intimidated by the mother”).

64. GA. CodE ANN. § 16-11-66(d) (2012).
65. See Williams v. Williams, 581 N.W.2d 777 (mich. Ct. App. 1998); W. Va. dep’t of

Health & Human Res. ex rel. Wright v. david l., 453 s.E.2d 646 (W. Va. 1994).

child and the child’s other parent without violating the state or federal
wiretap statutes. likewise, the vicarious consent doctrine would allow a
parent to use current technology to video tape a video chat between the
other parent and their child in real time without violating the wiretap
statutes. Because the recordings would not violate the wiretap statutes, the
applicable exclusionary rule would not operate to exclude such a record-
ing at trial. Hence, a parent could covertly record the telephone conversa-
tion between his or her child and spouse and then use it against the spouse
in a child custody proceeding.

The doctrine of vicarious consent developed primarily through case
law for the purpose of protecting the welfare of children. As such, the doc-
trine is only available in certain jurisdictions and as applied to specific fact
scenarios that effectuate this purpose. in Thompson v. Dulaney, the United
states district Court for the district of Utah held that “[a]s long as the
guardian has a good faith basis that is objectively reasonable for believing
that it is necessary to consent on behalf of her minor children to the tap-
ing of the phone conversations, vicarious consent will be permissible in
order for the guardian to fulfill her statutory mandate to act in the best
interests of the children.”61 The court stressed that the parent’s purpose in
intercepting the communications was critical to the application of the
vicarious consent doctrine and denied the mother’s motion for summary
judgment as there existed factual issues about her motivation.62

Additional courts have adopted the vicarious consent doctrine, in lim-
ited contexts, in order to protect the welfare of children.63 Georgia
codified the vicarious consent doctrine in its wiretap statute.64 By contrast,
some courts have rejected the doctrine of vicarious consent.65 other juris-
dictions have yet to reach the issue. Consequently, the applicability of the
vicarious consent doctrine to allow a parent to intercept communications
between his or her child and a third party without violating the applicable
federal or state wiretap statutes varies greatly by both the jurisdiction and
the specific facts involved in each case.

overall, there are many contexts in both two-party and one-party con-
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66. 387 U.s. 1 (1967); Richard ducote, Guardians ad Litem in Private Custody Litigation:
The Case for Abolition, 3 loY. J. PUB. iNT. l. 106, 109–10 (2002).

67. Id. at 110.
68. This movement is evidenced by the fact that in 1972 the American Bar Association

Family law section proposed an amendment to the Uniform marriage and divorce Act, which
required that all children in custody proceedings have an attorney. ABA, Proposed Revision of
the Uniform Marriage and Divorce Act, 7 FAm. l.Q. 135 (1972).
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one million people. CENTERs FoR disEAsE CoNTRol ANd PREVENTioN, NATioNAl ViTAl

sTATisTiCs sYsTEm: NATioNAl mARRiAGE ANd diVoRCE RATE TRENds, available at http://
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dren, a significant number of child custody determinations are made each year in divorce cases.

70. See, e.g., 750 ill. ComP. sTAT. 5/506 (2013).

sent states in which evidentiary issues arise regarding the admissibility of
evidence obtained in violation of state or federal wiretap statutes.

III. The GAL’s Role in Child Custody Proceedings

Given the contexts in which the exclusionary rule applies to evidence
obtained in violation of state or federal wiretap statutes, issues arise in
child custody proceedings regarding whether GAls should be allowed to
review and rely on such evidence in making child custody recommenda-
tions to the court. it is first important to understand the role that GAls
play in child custody proceedings.

A. The Development of the GAL’s Role in Child Custody Proceedings

GAls represent the best interests of children in court proceedings,
including child custody litigation. in the seminal case of In re Gault, the
United states supreme Court in 1967 first recognized the need for an
attorney to represent children in court proceedings, independent from the
representation of their parents’ interests.66 shortly thereafter, Wisconsin
became the first state to require GAls to represent children in child cus-
tody litigation.67 This initiated a movement across the United states,
which urged the appointment of attorneys, such as GAls, to represent
children in all child custody proceedings.68

A significant number of attorneys, many in the capacity of GAls, are
appointed to represent children each year in proceedings that deal with
child custody issues.69 While family law statutes differ from state to state,
there are generally three types of attorneys who represent children in child
custody proceedings: (1) an Attorney for the Child; (2) a GAl; and (3) a
Child’s Representative. Each type of attorney serves a different role with
regard to the child’s representation. Generally, the role of an Attorney for
the Child is to advocate for the child’s interests, just as any attorney advo-
cates for a client’s interests.70 in contrast, the role of both the Child’s

War of the Wiretaps: Serving the Best Interests of the Children? 495



71. Id.
72. Barbara Ann Atwood, Representing Children: The Ongoing Search for Clear and

Workable Standards, 19 J. Am. ACAd. mATRimoNiAl lAW. 183, 193 (2005) (citing Raven C.
lindman & Betsy R. Hollingsworth, The Guardian ad Litem in Child Custody Cases: The
Contours of Our Legal System Stretched Beyond Recognition, 6 GEo. mAsoN l. REV. 255
(1998)).

73. See, e.g., Clark v. Alexander, 953 P.2d 145, 152 (Wyo. 1998); Collins v. Tabet, 806
P.2d 40, 44 (N.m. 1991).

74. See In re marriage of Wycoff, 639 N.E.2d 897, 904 (ill. App. Ct. 1994).
75. In re marriage of Karonis, 693 N.E.2d 1282, 1286 (ill. App. Ct. 1998); Atwood, supra

note 72, at 196 (citing lindman & Hollingsworth, supra note 72).
76. Atwood, supra note 72, at 196 (internal citations omitted).
77. Carl W. Gilmore, Understanding the Illinois Child’s Representative Statute, 89 ill. B.J.

458, 460 (2001).
78. 750 ill ComP. sTAT. 5/506(a) (2013).
79. Gilmore, supra note 77, at 460; see 750 ill. ComP. sTAT. 5/506(a) (2013).

Representative and the GAl is to advocate for the best interests of the
child, independent of the child’s wishes.71 one legal scholar described this
network of differing roles as “falling on a continuum, with the lay
guardian ad litem committed to protecting the children’s interests at one
end of the spectrum, the zealous attorney committed to advocating the
children’s wishes at the opposite end, and various hybrid models falling
at different points in between.”72

GAls are distinguished from both Attorneys for the Child and Child’s
Representatives because GAls serve as the court’s witness, whereas
Attorneys for the Child and Child’s Representatives represent children
independent of the court. The GAl is often referred to as “the arm of the
court”73 and “the eyes and ears of the court.”74 in this capacity, the GAl’s
role includes conducting an investigation to determine the children’s best
interests, serving as an expert witness, and advising the court.75 GAls
often conduct “interviews with parties and others knowledgeable about
the child, review . . . relevant records, participat[e] in court proceedings
and settlement discussions, and repor[t] findings and recommendations to
the court.”76

Furthermore, in illinois, as in many states, the GAl “serves as a court-
appointed quasi-expert.”77 of the three types of attorneys who may repre-
sent children in custody proceedings, only the GAl can be called as a
witness.78 As such, GAls are generally also subject to cross-examination
at trial regarding their recommendations to the court.79

B. Scholarly Criticisms of the GAL’s Role in Child Custody Proceedings

The GAl’s role as the court’s witness has elicited significant criticism
from legal scholars. First, “critics argue that courts give too much weight
to recommendations by guardians ad litem and that reliance on the rec-
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ommendations amounts to an abdication of judicial responsibility.”80

Where judges simply defer to the GAl’s recommendation, this deference
means that, practically speaking, the GAl is making child custody deter-
minations instead of the judge.

second, “serious due process concerns are present when guardians’
reports and recommendations have been considered by courts without an
opportunity for cross-examination by the parties.”81 As such, many due
process challenges have proven successful when a trial court judge relied
on the GAl’s recommendations without providing the adverse party the
opportunity to cross-examine the GAl.82

Finally, given the vast disparity in roles for GAls and other types of
attorneys who represent children, “commentators worry that the absence of
clear standards for guardians ad litem permits them to act on the basis
of subjective, unconstrained bias.”83 As the court’s witness, GAls, like
judges, are generally immune from civil liability.84 Consequently, GAls
lack accountability for their recommendations. This lack of accountability
raises concerns that courts may rely on biased recommendations by GAls
in making child custody determinations without any requirement for con-
sistency or accountability.

IV. Why GALs Should Not Be Permitted to Rely on Evidence
Obtained in Violation of State or Federal Wiretap Statutes

Based on the GAl’s role in child custody litigation, there are three rea-
sons why GAls should not be permitted to rely on evidence that violates
state or federal wiretap statutes. First, limits on expert witnesses’ abilities
to rely on inadmissible evidence should bar GAls, as the court’s expert
witness, from relying on illegally obtained wiretap evidence. second, per-
mitting GAls to rely on inadmissible recordings exacerbates concerns
with consistency and accountability surrounding the GAl’s role in child
custody proceedings. Third, relying on such evidence frustrates the pur-
pose and policy of state and federal wiretap statutes.
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A. GALs Should Not Be Permitted to Rely on Inadmissible Evidence

GAls should not be permitted to rely on evidence that would otherwise
be inadmissible because it was obtained in violation of state or federal
wiretap statutes. Both federal and state rules of evidence contain limita-
tions on an expert witness’s ability to rely on inadmissible evidence in
forming an opinion and presenting it to the court. such limitations should
bar GAls, as expert witnesses, from relying on illegally obtained wiretap
evidence. Even where such evidence is admissible, GAls, as the court’s
expert witness, should not be permitted to rely on such evidence in the
same manner as a normal expert witness who is not controlled by the court.

Federal Rule of Evidence 703 permits experts to rely on inadmissible
evidence in forming an opinion. However, the rule does not “function as
an exception through which otherwise inadmissible evidence could be
admitted.”85 Rule 703 states as follows:

An expert may base an opinion on facts or data in the case that the expert has
been made aware of or personally observed. if experts in the particular field
would reasonably rely on those kinds of facts or data in forming an opinion on
the subject, they need not be admissible for the opinion to be admitted. But if
the facts or data would otherwise be inadmissible, the proponent of the opinion
may disclose them to the jury only if their probative value in helping the jury
evaluate the opinion substantially outweighs their prejudicial effect.86

Rule 703 contains the following two limitations: first, in order for an
expert to rely on inadmissible evidence, it must be of the type of evidence
reasonably relied upon by experts in that particular field.87 second, it is
impermissible for an expert to testify regarding an opinion that is based
on inadmissible evidence if such evidence is unfairly prejudicial.88 While
Rule 703 makes specific reference to the jury, not the judge, as fact finder,
Federal Rule of Evidence 403 provides for the exclusion of evidence in all
circumstances where it is unfairly prejudicial.89 As such, this exclusion for
unfair prejudice also applies to the issue at hand where it has the potential
to prejudice the GAl and the judge against one party to the child custody
proceeding. The majority of states have rules of evidence similar to the
federal rules of evidence with regard to the limitations on the ability of
expert witnesses to rely on inadmissible evidence.90
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1. AN ExPERT CAN RElY oN iNAdmissiBlE EVidENCE iF iT is THE TYPE oF

EVidENCE REAsoNABlY REliEd UPoN BY ExPERTs iN THE FiEld

First, an expert witness may only rely on inadmissible evidence to the
extent that it is of the type of information reasonably relied upon by
experts in the particular field at issue. The justification for this rule is that
allowing experts to rely on such evidence promotes judicial efficiency and
mirrors the expert’s practice in his or her profession.91 Furthermore, the
expert’s own testimony validates the evidence the expert relies on.92

Where these justifications are not served, the court should bar the expert
from relying on the inadmissible evidence.

Reasonable reliance by the expert’s field requires that the reliance is
“both customary in [the expert’s] field and reasonable.”93 The requirement
that inadmissible evidence pass this test prevents any party from circum-
venting the exclusion of evidence by finding an expert to rely on that evi-
dence in presenting an opinion to the court.94 in determining what is rea-
sonable, the illinois supreme Court noted that it is important to examine
the reason the evidence relied upon is inadmissible for its substantive
value.95 The court held that “if another rule of law applicable to the case
excludes the information sought to be relied upon by the expert, the infor-
mation may not be permitted to come before the jury under the guise of a
basis for the opinion of the expert.”96

in the context of wiretap evidence, such evidence is not merely inad-
missible evidence, it was also obtained illegally. Regardless of whether a
GAl or other child expert would customarily rely on such evidence, its
illegal nature should render it unreasonable.

Furthermore, illegally obtained wiretap evidence is unreasonable for an
expert to rely on because such reliance frustrates the purpose of the rules
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of evidence. The purpose of the Federal Rules of Evidence, like those of
the states, is “to administer every proceeding fairly, eliminate unjustifiable
expense and delay, and promote the development of evidence law, to the
end of ascertaining the truth and securing a just determination.”97 Yet, per-
mitting GAls to rely on illegally obtained wiretap evidence encourages
illegal activity, thus undermining the fairness of child custody proceedings.
Also, by relying on a communication obtained in violation of a wiretap
statute, the GAl, save for a provision imposing immunity from liability,
could also be held criminally or civilly liable under such statute.98 Because
of its illegal nature, wiretap evidence should not be deemed to be the type
of evidence reasonably relied upon by experts in the field of child custody.
Consequently, GAls, as experts, should not be permitted to rely on other-
wise inadmissible wiretap evidence.

2. iT is imPERmissiBlE FoR AN ExPERT To TEsTiFY REGARdiNG AN oPiNioN

BAsEd oN iNAdmissiBlE EVidENCE THAT is UNFAiRlY PREJUdiCiAl

Where an expert witness’s opinion relies on inadmissible evidence, the
expert may only testify regarding that opinion if the inadmissible evidence
relied on is not unfairly prejudicial.99 Federal Rule of Evidence 403 pro-
vides that “[t]he court may exclude relevant evidence if its probative value
is substantially outweighed by a danger of one or more of the following:
unfair prejudice, confusing the issues, misleading the jury, undue delay,
wasting time, or needlessly presenting cumulative evidence.”100 “Rule
703 thus reverses the default presumption of disclosure under Rule 403 to
create a presumption against disclosure even for the limited purpose of
explaining the expert’s opinion.”101

in order to test the validity of a GAl’s custody recommendation, it is
important for the GAl to testify and be cross-examined regarding the
basis for the recommendation. Where a GAl relies on illegally obtained
wiretap evidence in making a custody recommendation, the GAl will
necessarily need to testify regarding this otherwise inadmissible evidence,
at least on cross-examination. The potential for this testimony to be
unfairly prejudicial to the adverse party is high when GAls rely on ille-
gally obtained wiretap evidence. This risk of unfair prejudice due to
a GAl’s inevitable testimony regarding the illegally obtained wiretap

500 Family Law Quarterly, Volume 47, Number 3, Fall 2013



102. In re marriage of Karonis, 693 N.E.2d 1282, 1286 (ill. App. Ct. 1998).
103. See sonja R. West, The Monster in the Courtroom, 2012 B.Y.U. l. REV. 1953, 1966

(2012) (analyzing how video has a greater impact on an audience than “any other form of pres-
entation”); see also Bradley Parker, et al., The Paperless Deposition, UTAH BAR J. 36, 37
(Jan.–Feb. 2007) (stating that “[t]he impact of the video testimony in settlement discussions,
hearings and trials is much greater than printed testimony”).

104. Volek, supra note 85, at 974 (citing Paul R. Rice, Inadmissible Evidence as a Basis for
Expert Opinion Testimony: A Response to Professor Carlson, 40 VANd. l. REV. 583, 585
(1987)).

evidence should serve to bar GAls from relying on such evidence in
making custody recommendations.

on balance, the risk of prejudice outweighs the probative value of the
evidence. it is important for GAls to have broad investigatory powers to
carry out their duty of making child custody recommendations to the
court.102 Recordings obtained in violation of state and federal wiretap
statutes have the potential to prejudice the GAl against one parent from
the outset in a way that could bias the GAl’s recommendations. The
recording could have been the result of any number of circumstances that
do not accurately reflect the recorded party’s normal temperament or
relationship with the child. For example, one spouse may purposely
incite the other spouse to obtain an advantage in a child custody pro-
ceeding by recording a communication that is severely out of character
for the recorded spouse. Yet, it is well-established that listening to a
recording or watching a video can have an immensely persuasive impact
on an audience, the GAl in this case.103 Hence, the adverse party will
face an uphill battle trying to reverse the impact the illegally obtained
wiretap evidence had on a GAl.

For this same reason, this risk of prejudice is not remedied by afford-
ing the adverse party the opportunity to cross-examine the GAl with
regard to the GAl’s reliance on the recording. in order to cross-examine
the GAl in this regard, it would be critical to play the recording. While
the recording would be reviewed solely to determine the credibility of the
GAl’s recommendation, it would likely be difficult for the judge, as the
fact finder, to separate the substantive value of the recording from its pur-
pose in determining the credibility of the GAl’s recommendation.
inevitably, judges will rely on the evidence for its substantive value
because “[i]n evaluating the expert’s opinion, ‘one cannot accept an opin-
ion as true without implicitly accepting the facts upon which the expert
based that opinion.’”104 Again, because of the great impact that audio and
video recordings have on an audience, in this case the judge, the adverse
party’s ability to cross-examine the GAl is just as likely to harm that
party as it is to correct the risk of prejudice.

Further, the probative value of the recording is minimal in comparison
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to its prejudicial effect. For example, if one party to a child custody battle
contends that the other party is harmful to the child, there will likely be
other evidence and testimony to support this contention. This evidence
could be introduced in court or relied on by the GAl in making a recom-
mendation to the court without the need to also rely on an illegally
obtained recording that could prejudice the GAl against one party. since
illegally obtained recordings are likely to be unfairly prejudicial, GAls,
as expert witnesses, should not be permitted to rely on such inadmissible
evidence.

3. BECAUsE oF THEiR disTiNCT RolE As THE CoURT’s WiTNEss, GAls sHoUld

BE PRoHiBiTEd FRom BAsiNG THEiR oPiNioNs oN iNAdmissiBlE WiRETAP

EVidENCE EVEN iF A NoRmAl iNdEPENdENT ExPERT WiTNEss is NoT

The GAl, unlike a normal expert witness, serves as the court’s witness.
Even if evidence obtained in violation of state or federal wiretap statutes
could be relied on by a normal expert witness in forming an opinion,
GAls, as the court’s expert witness, should nevertheless be barred from
reviewing and relying on such evidence in making a child custody rec-
ommendation.

GAls are not expert witnesses independently hired by one party to
testify regarding an expert opinion. Rather, GAls are appointed by the
court to investigate and make a recommendation to the court regarding the
custody arrangement that would serve the children’s best interests. since
GAls are meant to serve as neutral parties, unlike normal expert witness-
es retained by one party, the court heavily relies on the GAl’s recommen-
dation. By allowing GAls to rely on inadmissible and illegally obtained
recordings, the court is essentially circumventing the wiretap statutes’
exclusionary rules. Consequently, GAls, as the court’s expert, should be
treated differently than normal experts with regard to their reliance on
inadmissible evidence. GAls should not be permitted to circumvent an
exclusionary rule by relying on illegally obtained wiretap evidence.

B. Permitting GALs to Rely on Inadmissible Wiretap Evidence
Exacerbates the Concerns with Consistency and

Accountability Regarding the GAL’s Role

The concerns raised by many legal scholars regarding conflicts with the
GAl’s role are exacerbated by allowing GAls to review and rely on
recordings obtained in violation of state or federal wiretap statutes. The
role of the GAl enables the court to rely on the GAl’s recommendation
without a clear mechanism in place to ensure consistency or accountabil-
ity for child custody determinations. Yet, critics repeatedly express con-
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cern that lack of regulation of GAls “permits them to act on the basis of
subjective, unconstrained bias.”105

Given the great persuasive impact of audio and video recordings,106 per-
mitting GAls to rely on illegally obtained recordings increases the risk that
a GAl’s subjective bias will enter into the GAl’s child custody recom-
mendation. Because judges many times defer to the GAl’s recommenda-
tion for what is in the best interests of the children, this bias is also more
likely to enter into the final custody determination. Permitting GAls to
review inflammatory recordings potentially has the effect of enabling the
court to rely on the GAls’ biases in making child custody determinations.

C. Permitting GALs to Rely on Inadmissible Wiretap Evidence
Frustrates the Purpose of the Wiretap Acts

Permitting GAls to review and rely on illegally obtained wiretap evi-
dence in making child custody recommendations to the court also frus-
trates the purpose of the wiretap statutes. The purpose of the Wiretap Act
of 1968 was to protect individuals’ privacy in the face of advancing tech-
nology.107 This protection was critical to encourage society’s interest in
“the uninhibited exchange of ideas and information among private par-
ties.”108 Congress was concerned about the ability of new technology to
jeopardize “privacy of communication” among all individuals.109 This
same purpose also generally applies to state wiretap statutes.110

significantly, “nearly 80 percent of reported wiretapping matters
involve wiretaps within the family context.”111 The Wiretap Act protects
against these violations of communication privacy by imposing harsh
civil, criminal, and evidentiary penalties for its violation.112

War of the Wiretaps: Serving the Best Interests of the Children? 503



Yet, allowing GAls to review and rely on recordings obtained in vio-
lation of state or federal wiretap statutes creates an incentive to violate
these statutes. it creates an incentive for parties to a vicious custody bat-
tle to covertly record the other party in a negative light in order to gain a
favorable custody recommendation from the GAl. Even where a parent
has the best of intentions, permitting GAls to review such recordings
eviscerates the communication privacy the Wiretap Act was enacted to
protect. While parties could still be held criminally or civilly liable for
violating a state or federal wiretap statute, this potential liability may not
outweigh the incentive to obtain a recording to gain an advantage in a
child custody proceeding. Therefore, GAls should not be permitted to
review or rely on illegally obtained wiretap evidence because such a prac-
tice contravenes the purpose of safeguarding communication privacy that
the state and federal wiretap statutes were enacted to protect.

V. Conclusion

As technology continues to advance, courts will increasingly be faced
with issues in child custody cases regarding the use of illegally obtained
wiretap evidence. such evidence should be excluded from being used not
only as substantive evidence at trial, but also from use by GAls in mak-
ing child custody recommendations to the court. Permitting GAls to
review and rely on illegally obtained wiretap evidence violates the rules
of evidence regarding the limitations on an expert witness’s ability to rely
on inadmissible evidence, exacerbates concerns regarding the GAl’s role,
and frustrates the purpose and policy behind state and federal wiretap
statutes.

The ultimate goal in child custody cases is to enter a custody judgment
that serves the best interests of the children. Yet, in many cases, permit-
ting GAls to rely on inadmissible wiretap evidence better serves the inter-
ests of embattled parents than those of their children.
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