
F
or anyone unfamiliar
with the former owner
of the Los Angeles
Clippers and man once
named the “Biggest

Sleazebag in Sports” by GQ, here
is some history: 
In September 2013, Donald

Sterling’s former paramour, V.
Stiviano, released a recording of
Sterling to the public, which con-
tained Sterling’s famous, racially
offensive rant, including his de-
mand that Stiviano not associate
publicly with African-Americans
or minorities or bring them to
Clippers games.
As a result of the recording, on

April 29, 2014, the NBA fined
Sterling and issued him a life-
time ban from business opera-
tions and management of the
Clippers organization and from
attending NBA games.
In May 2014, the NBA sought

to also ban Sterling from owning
the Clippers. Donald’s interest in
the team was held by The Ster-
ling Family Trust, which named
him and his wife as settlors and
co-trustees. 
Despite overwhelming de-

mand, Donald refused to sign off
on selling the team. Thus, Ster-
ling’s wife, Rochelle “Shelly”
Sterling, took him to court to re-
move him as trustee. 
Shelly was successful in prov-

ing that Donald lacked capacity
to serve as trustee by using ex-
pert testimony to show that he
suffered from Alzheimer’s dis-
ease. This victory gave Shelly the
power to sell the Clippers in Au-
gust 2014. 
Donald Sterling then em-

barked on a doomed legal battle
with the NBA, pledging that he
would sue the NBA for the “rest
of his life.” But, Sterling voluntar-
ily dismissed his appeal and set-
tled with the league in November
2016. 
From the NBA’s perspective,

Donald Sterling is nothing but a
memory. 
In the midst of his legal

matchup against the NBA, Don-
ald also filed for divorce from
Shelly in 2015, citing irreconcil-
able differences. By 2016, howev-
er, the parties reconciled. 

From his divorce attorney’s
perspective, Donald Sterling is
nothing but a memory (at least
for now). 
However, for Stiviano, the con-

troversial “hero” in this tale, the
Sterling saga continues. Appar-
ently, hell hath no fury like Shelly
Sterling.
Shelly is known for defeating

her husband in probate court in
order to sell the parties’ interest
in the Clippers. But, she also
commenced an unrelated suit
against Stiviano, alleging that
Stiviano seduced her husband to
obtain the Sterling couple’s com-
munity assets (known in Illinois
as marital property).
Shelly alleged that Donald uni-

laterally gifted marital assets to
Stiviano, without her permission,
and that Stiviano had to return
the assets. 
Noticeably, Shelly chose not to

sue her husband for doing this.
In April 2015, a Los Angeles

Superior Court judge ruled in
Shelly’s favor, ordering Stiviano
to return more than $2.6 million
in cash and a house in Stiviano’s
name (purchased by Donald) be-
cause of Donald’s action in dissi-
pating the parties’ funds and
assets. 
This ruling set a precedent in

California, supporting the
preservation of community prop-
erty and showing that suing the
paramour, instead of the guilty
spouse, is a viable option for a
remedy under California law.
This case is now pending appeal
in the California Appellate Court. 
Recently, just this month, on

May 17, Stiviano argued to the
appellate court that the trial
court erred in allowing Shelly to
sue her in the first place. Accord-
ing to Stiviano, the remedy pro-
vided by the California Family
Code is that “a spouse has a
claim against another spouse,”
not against a third party.
This is because California

Family Code Section 1101(a) pro-
vides that a spouse has a claim
(for breach of fiduciary duty)
against the other spouse for any
breach of the fiduciary duty that
results in impairment to the
claimant spouse’s present 

undivided one-half interest in the
community estate. And, the Cali-
fornia Family Code section per-
mits a spouse to sue for a breach
of fiduciary duty during the mar-
riage, regardless if a divorce ac-
tion is pending.
However, Shelly’s case relies

on California Family Code Sec-
tion 1100(b) which states that a
spouse may not make a gift of
community personal property, or
dispose of community personal
property for less than fair and
reasonable value, without the
written consent of the other
spouse.
Shelly’s counsel argued that

California courts have made
clear that a spouse can chose any
remedy available to recapture
community property that has
been improperly gifted.
In the domestic relations con-

text, California is a community
property state, where spouses
are automatically deemed to
equally own all income and as-
sets earned or acquired during
the marriage, even prior to the
commencement of a divorce ac-
tion. Under community property
principles, it is reasonable that
California law would allow an ac-
tion to recover property of the
marriage absent a pending di-
vorce because each spouse is for-
bidden by statute from gifting or
disposing of community property
without the written consent of
the other spouse. 
In equitable distribution

states, like Illinois, courts are

supposed to divide property 
between spouses in a fair and 
equitable manner during a disso-
lution of marriage proceeding.
Unlike in California, until the
time the divorce proceeding
commences, there is no automat-
ic determination that all income
and assets acquired during the
marriage are marital property in
their own respective names and
spouses are not required to ob-
tain consent to gift or dispose of
property. Thus, arguably a
spouse could not seek relief as
easily in Illinois as in California.
The Illinois Marriage and Dis-

solution of Marriage Act does
not provide a specific cause of
action for breach of fiduciary
duty between divorcing spouses
when one party unilaterally
transfers or disposes of marital
assets. Instead, a party may seek
relief by filing a dissipation
claim. 
Pursuant to Section 503 of the

Illinois Marriage and Dissolution
of Marriage Act (750 ILCS
5/503), in dividing marital prop-
erty, the court will consider dissi-
pation only from the time of the
“irretrievable breakdown” of the
marriage.
The pivotal case on dissipation

in Illinois was In re Marriage of
O’Neill. In 1990, the Illinois
Supreme Court defined dissipa-
tion as the use of marital funds
for the sole benefit of one of the
spouses for a purpose unrelated
to the marriage at a time when
the marriage is undergoing an ir-
reconcilable breakdown. 
The court found that it is error

to find dissipation before the
date the marriage suffers an irre-
trievable breakdown.
Illinois courts have limited the

number of dissipation claims by
narrowing them to pending di-
vorce actions and placing strict
procedural requirements on
these claims. Dissipation may
only be claimed from the time of
the irretrievable breakdown of
the marriage and forward. 
No dissipation shall be deemed

to have occurred prior to three
years after the party claiming
dissipation knew or should have
known of the dissipation, but in
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no event prior to five years be-
fore the filing of a petition for
dissolution of marriage. 
Outside of the context of a di-

vorce, although Illinois does not
historically automatically make
spouses fiduciaries of one anoth-
er, it is possible that one spouse
could sue the other for a breach of
a fiduciary duty, especially, for ex-
ample, in a case involving proper-
ty that was co-owned by married
parties or owned by the other
party and where fraud is alleged.
If Illinois had jurisdiction over

the Sterling v. Stiviano case, the
trial court outcome would likely
have been different. 
First, Shelly would have had to

keep her divorce action going to
make a dissipation claim. 

Then, she would only be able
to make the dissipation claim
against her husband, not his al-
leged mistress. If Shelly were to
prevail, instead of revoking the
property from Stiviano, the court
would have monetarily reim-
bursed Shelly from Donald’s por-
tion of the marital estate.
Since the parties are extreme-

ly wealthy, this remedy would
have been simple to enforce and
would have been less invasive
than revoking a piece of real es-
tate from a third party as the
California court ordered.
Outside of the divorce context,

Shelly could still be creative in
Illinois in finding a way to sue
Stiviano for her husband’s dissi-
pation. One possibility would be

to petition for guardianship of
her husband’s estate. Shelly
could re-use her previously suc-
cessful lack of capacity argument
regarding his Alzheimer’s dis-
ease in order to do this. Then,
she could allege undue influence
and/or fraud in a claim against
Stiviano on behalf of Donald.
Although it would be easier to

predict the outcome of this case
in Illinois, it will be interesting to
see if the California Appellate
Court reverses or affirms the
ruling in Sterling v. Stiviano. If af-
firmed, the precedent may open
a floodgate to people seeking
legal revenge against third par-
ties, as opposed to their spouses,
when their spouses dissipate
community/marital property. 

To those of you who find such
an outcome outlandish, just re-
member that California was the
birthplace of “palimony” law,
where the California Supreme
Court in the 1976 Marvin v. Mar-
vin case permitted an unmarried
partner to seek alimonylike sup-
port in a civil action after her
and her cohabitating boyfriend
broke up.
If the Sterling v. Stiviano ruling

is affirmed, this may also poten-
tially mean legal trouble for a
new young lady spotted holding
hands with the 83-year-old for-
mer Clippers owner in Beverly
Hills last week. 
At least it is safe to say that he

will not be wasting any marital
funds taking her to NBA games.
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