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tion: What if there was no date
for closure of discovery or if dis-
covery closes just a few days be-
fore trial? The “l at e r ” date thus
may give the accused party no
time to prepare a defense unless
the accused is granted a trial con-
tinuance and the right to seek
additional discovery.

A dilemma arises: Should one
incur more expense and delay trial
to prepare a defense or risk a less-
than-desirable defense to the
claim? Clearly, the intent of as-
suring fair notice of a claim of

dissipation is not accomplished if
the NICD is given at trial, after
discovery is closed or, for that mat-
ter, even a few days before trial.

Further, the amendment impos-
es outside limitations on the time
periods when dissipation can be
considered by the court. There-
fore, even if a spouse improperly
uses marital property for his or
her personal benefit, for purposes
unrelated to the marriage and
while the marriage was undergo-
ing an irretrievable breakdown, it
must have occurred within five
years of the filing of the petition
for dissolution or, if the party
making a claim knew or should

have known about the dissipation,
that claim must be made within
three years of such knowledge.

These time limits (effectively, a
statute of limitation) will likely re-
duce the number of dissipation
claims but seem inequitable if dis-
sipation occurred five years and a
day before the filing of the dis-
solution petition.

Moreover, these provisions
force a party in a troubled mar-
riage to decide to either file for
divorce within three years of
learning their spouse may have
wrongly spent or given away an
asset or forever lose the right to
make the claim.

The amendment thus prevents
the court in the foregoing circum-
stances from considering what
could be a substantial loss to the
marital estate and the innocent
party and fails to provide a rem-
edy to right this wrong.

Notably, although Section 503(d)
directs courts to divide the marital
estate considering the 12 relevant
factors, the amended dissipation
factor is the only one of the 12
expressly limited to a particular
time period. The general language
of Section 503(d) directing courts
to consider “all relevant factors”
does not grant the court authority
to consider misconduct as a rel-
evant factor if it has been oth-
erwise excluded from considera-
tion by other statutory language.

When considering making or
defending dissipation claims,
lawyers should advise their clients
of the challenges and costs in lit-
igating such claims. Where the
dissipation is clear, claims should
be made and the accused’s coun-
sel would be wise to consider the
client conceding to minimize at-
tention to the bad conduct.

Where the issue falls in a gray
area, however, the complexities of
the claim, the time needed to ad-
dress the issue and the expense of
pursuing and defending the claim
must be weighed against the
amount involved and the likely ef-
fect that the dissipation, if found,
would have on the court’s overall
equitable division after its con-
sideration of all of the statutory
fac t o rs .

The conundrum involving
dissipation of marital assets
The general purpose of a

dissipation claim is to
return value to the
marital estate for some-
thing one of the spous-

es removed. Although dissipation
is only one of 12 statutory factors
a court is directed to consider in
equitably dividing the marital es-
tate (750 ILCS 5/503(d) (1-12)), a
great deal of attention is focused
on this factor.

Dissipation is often a profitable
claim, as well as an emotional is-
sue, particularly when related to
an affair. Frequently, the courts
add back the amount dissipated
into the marital estate, and then
that valueless add-back is given to
the spouse who caused the dis-
sipation as part of their share of
marital property in the overall di-
vision. It thus amounts to a dollar-
for-dollar recovery for the marital
estate and the aggrieved party.

However, precedent does not
suggest such a formula and, in
fact, supports it being simply con-
sidered with all of the other fac-
tors. In re Marriage of Tabassum
and Younis, 377 Ill.App.3d 761 (2d
Dist. 2007).

Proving, as well as defending, a
dissipation claim is often an ex-
pensive and difficult process. Dis-
sipation may involve obvious ma-
jor transactions, such as unusually
large cash withdrawals disappear-
ing from marital bank accounts or
a spouse’s buying very expensive
gifts for a lover. Many dissipation
claims, however, result from dis-
covery fishing expeditions seeking
recovery for any expenditures or
cash withdrawals where the pur-
pose is not facially clear.

After dissipation is claimed, the
alleged dissipater must search
through records and take substan-
tial time in an attempt to present
clear and convincing evidence
that the expenditures were indeed
for a marital purpose. In re Mar-
riage of Bush, 209 Ill.App.3d 67
(1st Dist. 1991).

Until trial, the alleged dissipater
does not know whether the court
will find that the accuser has pre-
sented a prima facie claim, which
would shift the burden of proof to
the alleged dissipater to show, by

clear and convincing evidence,
that there was no dissipation. In re
Marriage of Murphy, 259 Ill.App.3d
336 (4th Dist. 1994).

Therefore, the alleged dissipa-
ter must not take claims lightly
and should prepare a “clear and
co nv i n c i n g ” defense for trial. The
time taken by both sides to dis-
cover, investigate and develop ev-
idence to support what may be a
relatively small claim involving
numerous expenditures often re-
sults in fees and costs incurred
near to, or in excess of, the value
of the monetary claim.

Often, anger and emotion are
the drivers of these claims, and
they can take on lives of their own,
becoming the tail wagging the dog,
delaying disposition of the case.

Effective Jan. 1, 2013, the leg-
islature amended 750 ILCS 5/503
(d)(2) to narrow and clarify dis-
sipation claims. Although the
amendment changed neither the
definition nor the consequences of
a finding of dissipation, it did es-
tablish new time frames during
which dissipation may be claimed
as well as a notice requirement
intended to ensure that a claim
could not be used as a surprise at
trial to disadvantage the unpre-
pared accused.

A party making a dissipation

claim must now give “notice of
intent to claim dissipation.” The
NICD must include a specific date
or period during which the mar-
riage began undergoing irretriev-
able breakdown, the identity of
property dissipated and the date
and time period when the dis-
sipation occurred.

With respect to the new time
period within which the claim
must be raised, although this re-
quirement is well intended, it is
not clearly written. The NICD is
to be given the later of 60 days
before trial or 30 days “after dis-
covery closes.”

This raises an important ques-

These time limits (effectively, a statute
of limitation) will likely reduce the

number of dissipation claims …
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